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TOWN OF DURHAM
Planning and Zoning Commission

P.O. Box 428

Durham, Connecticut 06422-0428

MINUTES OF MARCH 17, 2004, MEETING

Present

Members:
Richard Eriksen, Jan Melnik, Jim Kowolenko, Dian O’Neal, Jackie Snow

Town Planner:    Geoffrey Colegrove

Alternates:  
Ralph Chase, Gene Riotte

Absent

Members:
Brian Ameche, Al Bradanini, George Eames, Dave Foley

Alternate:  
Frank DeFelice

The meeting was called to order by Richard Eriksen, Vice Chairman, at 7:30 p.m. 

Ralph Chase was seated on the Commission in George Eames’ place. Gene Riotte was seated on the Commission in Dian O’Neal’s place.

Dian O’Neal was seated on the Commission at 7:32 p.m. Gene Riotte was reseated in Brian Ameche’s place. Jim Kowolenko was seated on the Commission at 7:32 p.m.

1.
Approval of Agenda
Motion by Gene Riotte, seconded by Ralph Chase, to approve the agenda of the March 17, 2004, meeting as amended to reflect addition of Arnold Battista, 3 Ozick Drive, site plan review. Motion carried unanimously.

2. Public Session

No business.

3.   John Jackson, Request for a Home Occupation Permit for an Office,

303 and 305 Main Street

Gene Riotte recused himself from discussion of this agenda item.

John Jackson stated that he has operated a home improvement business from this location for the past 30 years. The extent of the business is the location of a computer, filing cabinet, and telephone in the living room (above the garage). While no calculation was presented, the representation was made that it falls under the maximum percentage of space allowed for a home occupation. No materials for the business are stored at the property and no sign for the business is planned.

Dian O’Neal indicated that she would not be comfortable approving a home occupation application without the resolution of the accessory apartment application. She suggested that any approval for this home occupation be predicated on a favorable vote for the accessory apartment application.

Gene Riotte addressed the Commission as a resident. He asked if it was customary, if not required, for a home occupation applicant to provide letters from abutting neighbors.

Richard Eriksen indicated that while there is no technical requirement, it has been customary, particularly in instances where traffic might be generated. Gene Riotte indicated that this has not been done. John Jackson stated that he was not going to obtain letters. Geoffrey Colegrove stated that on occasion, letters are provided indicating that neighbors are aware of the application.

Gene Riotte stated that he has no objection to the home occupation application except for the matter of whether or not the accessory apartment is approved.

Motion by Dian O’Neal, seconded by Jackie Snow, to approve the application for a home occupation, John Jackson, 303 and 305 Main Street, home repair business, pending subsequent approval of accessory apartment application. Motion carried unanimously.

Gene Riotte was reseated on the Commission.

4.  Arnold Battista, Proposed Grade Changes to Lot 3, Ozick Drive
Arnold Battista addressed the Commission. He described the property at the top of the cul de sac at 3 Ozick Drive; he also owns lot #2 (where his office is located). The landscaping there has been completed. Because of the steepness of lot #3, he is going to have to bring in fill to bring the lot up to a grade where a building can be erected. With the work going on by the State of Connecticut at the Route 66 regrade project, there is ample fill readily available. However, the State will not allow for removal of grading materials to a site without an approval by the Planning and Zoning Commission. 

Arnold Battista detailed the area where a building would be constructed, a proposed septic system, setbacks, and placement of silt fencing. Trees at the front of the lot would be cleared. The overall lot size is 4.4 acres; less than 2 acres would be cleared (the balance of the 2 acres is wetlands). A tracking pad will be installed. 

Jan Melnik queried the quantity of material proposed to be brought onto the site. Arnold Battista stated that between 12,000 and 15,000 cubic yards of material are proposed.

Ralph Chase asked the quality of material from the Route 66 site; it is gravel.

Bill Milardo, town sanitarian, has advised that the future septic system will need to be installed in “original” ground. Arnold Battista indicated this could be accomplished:  ten to 15 feet of fill will be added to the area where the septic system is. This material will be penetrated in order to dig down to the original grade, then filled in with approved septic material to a depth of eight feet, then the remaining fill on top of that bringing it up to desired grade.

Dian O’Neal queried the distance to the wetlands. Richard Eriksen stated that the Inland Wetlands Commission would need to be approached. He also suggested that the town engineer be asked to review the proposed grade change.

Motion by Ralph Chase, seconded by Jan Melnik, to approve the proposed grading plan of Arnold Battista, 3 Ozick Drive, subject to 1) no fill activity within 100 feet of the wetlands; 2) the town engineer review/approve the proposed grading plan; 3) the town sanitarian provide details to be included on the map for protection of leaching area. Motion carried unanimously.

Brian Ameche was seated on the Commission at 7:50 p.m. Gene Riotte was reseated in Al Bradanini’s place.

5. Eugene Gargiulo, Request for Modification to Site Plan for Addition to Existing Building, 41 Commerce Circle

Gene Gargiulo addressed the Commission, indicating that the requirements of the neighbors have been met. He is seeking approval of the remediation arrangements and the site drawing.

Richard Eriksen indicated that counsel has recommended that written approval from the neighbors be provided. Given that the matter will go forward with a public hearing, it was recommended that all abutters be notified (certified mail, return receipt request) as to the matter of the public hearing.

Brian Ameche reinforced the need for abutters to be made aware that the Commission is in the process of evaluating this application and that we need confirmation regarding compliance.  

6.  Dunkin Donuts, Discussion of Site Plan, 38 Main Street
Attorney John Corona addressed the Commission on behalf of Dom Delvecchio, the property owner. He reviewed some recent history about the parcel. Last summer, a new septic system was installed, during which time the business was closed for 10 days. Additional parking resulted as a matter of default from the septic system project. Until very recently, survey work could not be completed because of the frozen ground and snow. Now that the weather has cooperated, a site plan will be developed rather quickly and this will be brought before the Commission.

Attorney Corona also noted that Dom Delvecchio has become the full owner of the site recently. He explained that the owner was unaware of the necessity of obtaining approval from the Commission for an improved parking lot. 

Richard Eriksen noted concern with the driveway from Dunkin Donuts being extended as a drive-through around the real estate office. To his knowledge, it has not been approved on any site plan about which the Commission has cognizance.

Attorney Corona stated that trees have been brought onto the site to narrow the entrance driveway; some impervious surfaces will be retracted. The Historic District Commission has approved fencing for the site.

An application to amend the site plan is forthcoming.

Motion by Jan Melnik, seconded by Ralph Chase, to recess the regular meeting at 8:03 p.m. for the public hearings. Motion carried unanimously.

PUBLIC HEARING

1.
Applicant/Owner:
John Jackson


Property Location:
303 and 305R Main Street 

Purpose:
Request for a special permit for an accessory apartment

Members:
Richard Eriksen, Jan Melnik, Jim Kowolenko, Dian O’Neal, Jackie Snow

Town Planner:    Geoffrey Colegrove

Alternates:  
Ralph Chase, Gene Riotte

Vice Chairman Richard Eriksen read the call for the continued Public Hearing from the Legal Notice. Attendance was taken and all members present were seated on the Commission.  Ralph Chase was seated on the Commission in George Eames’ place. Gene Riotte recused himself.

Since the last public hearing, town sanitarian Bill Milardo has provided a letter of approval for the review of Eastern Analytical Laboratory’s report of the water examination (well water from 305R Main Street).

Geoffrey Colegrove indicated he had talked with Bill Milardo about the septic system for the property and that there was approval.

An outstanding action item from the previous public hearing was determination from the building official as to whether or not the garage apartment is in compliance.

Dian O’Neal queried if the original Jackson Chevrolet company had been located on the site; John Jackson indicated that this was not the case (owners of the business resided there).

Gene Riotte, speaking as a member of the public, expressed concern regarding the conversion of the garage to an apartment and the fact that permits were not pulled. He added to the request to have an inspection to determine code compliance.

Brian Ameche reiterated the need for the Commission to know that Bill Milardo has approved septic systems serving the entire site; it is not clear from the original letter that there is approval for all the bedrooms in both structures.

Gene Riotte distributed a memo for the Commission’s information and read into the record some areas of concern. Key points include this application creating a three-family building, effectively in the Main Street Residential District. Approval of this application opens the opportunity to others in the Main Street Residential District. He cited section 13.05.05(4) of the Zoning Regulations which requires that in creating an accessory apartment, the single-family character of the principle dwelling must be retained. Finally, the number of additional dwelling units is limited to one. 

Gene Riotte also stated that at the previous public hearing, Al Bradanini stated that the Commission “needs to make John Jackson’s situation legal.” Gene Riotte questioned the appropriateness of absolving John Jackson of decades-long violation of the regulations while, at the same time, establishing new standards for the district. He suggested an alternative course of action: place the responsibility for not having a legal accessory apartment on John Jackson by denying the application.

To Geoffrey Colegrove’s query regarding lot size, John Jackson indicated the parcel is about 1.5 acres and goes back almost to Brick Lane at the rear. The two-family house has always been a two-family structure (nonconforming situation). The garage was constructed in about 1850 as an old cow barn and is nonconforming from the standpoint of yard requirements. 

The Zoning Board of Appeals granted the variance that would have restricted an accessory apartment to the primary dwelling. A variance was also granted on the one-third area restriction.

Jim Kowolenko asked the question if the Commission’s review and approval was moot at this point, given the variances from the Zoning Board of Appeals as well as the grandfathering in place for the nonconformity. Geoffrey Colegrove stated that the variances remove those things which would be out of compliance with the regulations. Issues under the special permit activity process include review of compatibility with use in the neighborhood, matters of public safety and welfare, property values, etc. These can be addressed by the Planning and Zoning Commission.

Richard Eriksen stated that because it is a special permit, it does not establish a precedent for the rest of Main Street.

Gene Riotte queried if the accessory apartment in the garage represents an expansion of a nonconforming use.

Brian Ameche stated his opinion that there is a two-family house on the property and this application is for a second structure that provides additional dwelling space (i.e., two houses on one property).

Before any decision, the issues of whether the accessory apartment was built to code and the suitability of the septic system for all the bedrooms on the site must be determined first.

Motion by Ralph Chase, seconded by Jackie Snow, to continue the public hearing of John Jackson, 303 and 305R Main Street, to the following meeting. Motion carried unanimously.

PUBLIC HEARING

2.
Applicant:

Connecticut Area Classic Thunderbird Club


Owner:


Regional School District #13


Property Location:
Pickett Lane 

Purpose:
Request for a special permit for a one-day annual event: Classic Car Show and Flea Market

Members:
Richard Eriksen, Jan Melnik, Jim Kowolenko, Dian O’Neal, Jackie Snow

Town Planner:    Geoffrey Colegrove

Alternates:  
Ralph Chase, Gene Riotte

Vice Chairman Richard Eriksen read the call for the Public Hearing from the Legal Notice. Attendance was taken and all members present were seated on the Commission.  Ralph Chase was seated on the Commission in George Eames’ place. Gene Riotte was seated on the Commission in Al Bradanini’s place.

Fred Klaus, chairman of the club, addressed the Commission. He detailed the event proposed for Sunday, July 25th, from 8:00 a.m. until 3:00 p.m. There is no rain date. Depending upon weather, about 100 vendors are expected for the flea market and between 300 and 600 antique cars. The Benchwarmers provide food for sale and athletes from the track team park vehicles. Police are also hired at the entrances to the site, there are several firemen and nurses present as well. 

A good portion of the money raised from the event supports the club and various charities throughout the year. The Thunderbird Club has run the event for the past seven years.

Fred Klaus stated that he has secured approval from Rob Francis and Rob Gourley on behalf of the Board of Education.

Motion by Gene Riotte, seconded by Ralph Chase, to close the public hearing of the Connecticut Area Classic Thunderbird Club, request for special permit for one-day annual event (antique car show and flea market), Pickett Lane. Motion carried unanimously.

Motion by Jan Melnik, seconded by Gene Riotte, to reconvene the regular meeting at 8:42 p.m. Motion carried unanimously.

7.  CT Area Classic Thunderbird Club, Request for a Special Permit for a One-day

Annual Event, Classic Car Show and Flea Market, Pickett Lane

Richard Eriksen queried as to the appropriateness of the car club being the applicant versus the property owner (Regional District #13). The Commission was in agreement that, in the future, Regional School District #13 should technically be the applicant with the Town of Durham (First Selectwoman) also signing the application.

Motion by Gene Riotte, seconded by Ralph Chase, to approve the special permit application for the Connecticut Area Classic Thunderbird Club, one-day annual event (antique car show and flea market), Pickett Lane. Motion carried unanimously.

8.  Yancy Brame, Proposed Draft Regulations to Allow Private Roads in LI Districts
Geoffrey Colegrove distributed a letter from the Commission’s counsel, Attorney Thomas Byrne. He proposed language that links to the road standards and rewrote the section to read: “Private roads in Light Industrial Zones serving more than two parcels which comply with all of the standards set forth in Section .06.04. of these regulations pertaining to private road design and construction.”

Dian O’Neal queried why this definition (in the subdivision regulations) would apply to land in the Light Industrial zone. Geoffrey Colegrove explained that it addresses division of land (definition) and has nothing to do with land use of the property. Attorney Bryne noted that it should detail specific standards (citing a court case).

Brian Ameche noted that the Commission is trying to address a unique situation without allowing for any such approval being applied to other situations (i.e., precedent-setting).

Richard Eriksen stated that the Commission still wants the ability to review such an application on a special permit basis and have the ability to deny an application. Brian Ameche stated that the Commission needs to be able to ensure orderly development.

Geoffrey Colegrove will rework the language and secure Attorney Bryne’s input.

9.  Payment of Bills

Motion by Gene Riotte, seconded by Ralph Chase, to approve payment of the following bills:

•  Absolute Advantage, Jan Melnik - $361.04 (minutes of 3/3/04)

•  Connecticut Federation of Planning and Zoning Commissions - $90.00 (annual dues)

•  Middletown Press - $123.83 (new charges)

Motion carried, 7-1, with all in favor with the exception of Jan Melnik (in abstention).

10.  Approval of Minutes
Motion by Gene Riotte, seconded by Jim Kowolenko, to approve the March 3, 2004, minutes as presented. Motion carried, 7-1, with all in favor with the exception of Jan Melnik (in abstention).

11.  Zoning Enforcement Officer’s Report 

Geoffrey Colegrove indicated that he had been contacted by the Zoning Enforcement Officer regarding 16 Main Street and the proliferation of sandwich boards. Volunteers among the merchants at the property are willing to meet with a subcommittee of the Commission (meeting half an hour or so before the next scheduled Planning and Zoning meeting); all interested Commissioners are welcome to come early to the meeting and be part of the subcommittee. At this first meeting, a foundation will be established in terms of procedures and general issues; a meeting schedule can be developed.

Geoffrey Colegrove reported that the property owner is not interested in getting involved at all. Geoffrey Colegrove had previously recommended that internal site signage be considered as a compromise.

12.  Town Planner’s Report
Geoffrey Colegrove indicated that George Eames had read a recent issue of the Town Times and expressed concern with comments from a Board of Selectmen’s meeting concerning electronic billboards (in particular, for the upcoming gun and knife show). While the Commission did send a letter to the Department of Transportation regarding a desire to be involved in the review process, nothing has happened. The Board of Selectmen was evidently apprised by the Department of Transportation via a phone call about the application for the April show.

One of the reasons for the electronic signage is that the Maple Avenue access is closed for bridge construction. Once the bridge is completed, the signage can be used for Maple Avenue access. The Board of Selectmen approved the access to the fairgrounds (and signage) from Route 17 on the basis of public safety.


One matter at issue is the need to get people safely onto the site versus the advertising message and size of the sign. Directional signage need only be posted the days of the event (not two weeks in advance). It is unclear why the Board of Selectmen discussed this matter unilaterally without conferring with the Planning and Zoning Commission, given our previous dialogue with them and the Department of Transportation.

Richard Eriksen described the situation as fair “creep” (from signage just for the fair to now possibly being used for every event at the fairgrounds throughout the year). Brian Ameche stated that out of curiosity, he counted cars for the fall gun and knife show (more than 500). He also expressed concern with the Board of Selectmen ignoring the Planning and Zoning Commission’s desire to get involved on this issue.

It was also noted that if the Fair Association can use this type of signage/advertising, then every business on Main Street should be allowed to do so.

To Gene Riotte’s query regarding junk vehicles on Maple Avenue, Geoffrey Colegrove stated that all cars there are registered. There is a violation of unregistered vehicles (18-20) on Howd Road which is being pursued. Jan Melnik also noted the ongoing junk problem near the corner of Maiden Lane on Bear Rock Road (log home).

13.  Miscellaneous
Dian O’Neal queried if the Commission has the ability to fine someone for a zoning violation. Geoffrey Colegrove stated that while there is a provision in the regulations for imposing fines, Attorney Thomas Byrne has advised that this is not worth the risk (if someone doesn’t pay the fine, the issue of liability and culpability on the part of the Commission is raised). Richard Eriksen stated that the town would need to pass an ordinance for establishing a fine schedule (such as is in place for noise violation). There is the related problem of actually collecting a fine once imposed.

Geoffrey Colegrove indicated that the recently approved special minutes of the February 28, 2004, special meeting were somewhat unclear with regard to the Commission’s intentions concerning the conservation easement. He recommended revision and a new motion of approval.

Motion by Ralph Chase, seconded by Jan Melnik, to amend the minutes of the February 28, 2004, special meeting regarding Dion Arrigoni, Cream Pot Road, to reflect waiving of setback from conservation easement in final paragraph and delete clause regarding same ownership and no sideline setback being required. Motion carried unanimously.

Brian Ameche asked that the original subdivision approval for the properties along Stagecoach Road be reviewed to ensure that the house on 347 Stagecoach is in compliance relative to cutting of the conservation treeline and possible clearcutting along the hill. Geoffrey Colegrove will investigate the original approval.

Motion by Jackie Snow, seconded by Ralph Chase, to adjourn the meeting at 9:40 p.m. Motion carried unanimously.

Respectfully submitted,

Jan Melnik

3/24/04

